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The Federal Building
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HOMESTAKE M NI NG COVPANY, CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. CENT 90-108-RM
Citation No. 3632346; 4/19/90
SECRETARY OF LABOR

M NE SAFETY & HEALTH Mne |.D. 39-00055
ADM NI STRATI ON ( MSHA)
RESPONDENT Honest ake Lead M ne
DECI SI ON

Bef ore: Judge Lasher

Respondent, MSHA seeks disnmissal of this matter, and on May
30, 1991, has withdrawn its answer opposing the Notice of Contest
inthis matter. In so doing, it has specifically vacated the
subject Citation, No. 3632346, by virtue of a "Subsequent Action"
dated May 30, 1991, stating:

This citation is vacated at the direction of the Ofice
of the Solicitor with the position that future
enforcenent of this standard at this mne site is not
wai ved and enforcement action will continue, if
necessary, after appropriate MSHA policy is established
concerning the application of mandatory safety
standard, 30 C.F. R 0 57.11002. (Footnote 1)

In both its "Notice of Vacation and Mtion to Wthdraw and
Dismss" filed by Fax on May 30, 1991, and its "Response in
Opposition to Contestant's Mtion for Declaratory Relief or in
the Alternative to Dismss with Prejudice," the Secretary of
Labor (MSHA) indicates that its proposed wthdrawal of
prosecution of the citation does not constitute in any way a
wai ver of future enforcenent actions (applications) under the
subj ect safety standard at the subject mne site or any other
m ne site.
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Wthin the 24-hour period after the Secretary issued its
"Subsequent Action" and noved to withdraw its answer in this
proceedi ng, Contestant Homestake M ning Conpany (Homestake) filed
its "Motion for Declaratory Relief, etc."” (Footnote 2) It is apparent
that when this latter notion was filed by Contestant, the exact
terms of the MSHA " Subsequent Action" docunment were not known to
it, nor was sone of the thinking later reflected in MSHA's
"Response in Opposition to Contestant's Motion for Declaratory
Relief" within its know edge. The question remains for

resol uti on, however, whether MSHA's notion to withdraw its answer
under Conmi ssion Procedural Rule 11 (29 C.F. R 2700.11) or

whet her Contestant's responsive notion for declaratory relief
shoul d be granted.

Cont estant apparently seeks at this juncture to resolve
whet her it is vulnerable to future 30 C.F. R [ 57.11002 citations
rat her than acqui esce in MSHA's abandonnment of its prosecution of
the subject citation. (Footnote 3) W note these facts. There is no
al I egation by Contestant, or other indication, that it took
nmeasures to abate the condition cited, or that MSHA issued any
wi t hdrawal order, including a Section 104(b) "failure to abate"
order in this matter.4 There is no indication that Contestant
Hormestake is presently charged with a violation of 30 CF. R 0O
11002 in connection with the pertinent area of the mne referred
toin Citation No. 3632346.



~990

Prelimnpnarily, it is noted that the action of the Secretary in
vacating the citation does not automatically noot the substantive
i ssues extant in the contest proceeding by depriving the

Conmi ssion of jurisdiction. Once a mne operator contests a
citation before the Comm ssion, the Secretary cannot by vacating
the citation itself deprive the Comm ssion of jurisdiction

Cli max Mol ybdenum Conpany v. Secretary of Labor and O, Chem ca
and Atonmic Workers' International Union, 2 FMSHRC 2748 (Cctober
1980). Mdtions by MSHA to vacate citations are granted only where
adequate reasons to do so are present. Kocher Coal Co., 4 FMSHRC
2123, 2124 (Decenber 1985); Secretary v. Youghi ogheny & Chio Coa
Conpany, 7 FMSHRC 200, 203 (February 1985).5 As shown
subsequently, MSHA has in apparent good faith presented such
"adequat e reasons. "

Li kewi se, Commi ssion Procedural Rule 11, permtting "a
party" to withdraw a pl eading at any stage of a proceeding, is
not absol ute, since such must be acconpani ed by the "approval of
the Comnmi ssion or the Judge." Thus, Commi ssion discretion is
i nvoked here by both rule and precedent.

If, of course, Contestant is entitled to declaratory relief,
such woul d constitute reason for not granting MSHA's notion to
withdraw its answer and to vacate the citation.

Turning now to Contestant's various contentions, we first
take up its alternative plea to declaratory relief, i.e.,
"dism ssal with prejudice.” MSHA's initial notion, in seeking to
withdraw its answer did not specifically deal with the concept of
"with prejudice,” but sinply qualified the withdrawal to the
extent of not waiving future enforcenment of the safety standard.
However, in its Response in Opposition on May 31, the Solicitor
clarified its notion to withdraw by stating it "is intended to
request a dismssal with prejudice of the subject citation
" This would be the usual neaning attributable to the idea of
dismissal with prejudice and | conclude that MSHA' s agreenent not
to seek future action on the subject citation is reasonable and a
proper adjunct to its abandonnment of the instant prosecution by
wi t hdrawal of its answer. Contestant does not specify if it has
sone ot her purpose in mnd in seeking "dismssal with prejudice,"”
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such as (1) enjoining MSHA from future use of Section 57.11002,
or (2) preventing MSHA from applying this standard to the same
m ne area described in the subject Citation. Expanding "with
prejudice"” to these latter concepts would in effect be (a)
granting the Contestant's declaratory relief request (b) wthout
benefit of due process, hearing, and normal adjudication
processes. To the extent that Contestant's contention may be so
i ntended, it is denied.

The Comnmi ssion, in Secretary of Labor v. M d-Continent
Resources, Inc., and UMM, 12 FMSHRC 949 (May 1990), has provided
a thorough and superbly-crafted statement of the principles
governni ng i nvocati on of declaratory relief, stating inter alia:

The Commi ssion has noted that "the prinmary purpose of
declaratory relief is to save parties from
unnecessarily acting upon their own view of the [aw "
Beaver Creek, supra, 11 FMSHRC at 2430, quoting d i max,
supra, 2 FMSHRC at 2752. Additionally, for any grant of
Commi ssi on decl aratory relief, the conpl ai nant nust
show that there is an actual, not mpot, controversy
under the M ne Act between the parties, that the issue
as to which relief is sought is ripe for adjudication,
and that the threat of injury to the conplainant is
real, not specul ative

VWil e the | anguage of the first sentence of this holding is
found applicable to this proceeding, it also could apply to the
majority of the proceedi ngs before the Commi ssion. Wat is neant
by it is a preanble or introductory statenment setting forth the
"purpose” in a grant of declaratory relief. The second sentence
is the one which sets forth the prerequisite showing to be nade
by a contestant for actually obtaining declaratory relief. It is
concl uded that Contestant Honestake has not carried its burden of
establishing any of these prerequisites in this matter.

The Secretary (MSHA) on May 31 specified the reasons for
wi t hdrawal of the answer and its prosecution of the Citation:

The Secretary vacated this citation because information
obt ai ned during discovery reveal ed vari ous opinions of
MSHA staff as to what constitutes an "el evated wal kway
or travelway" under standard 30 C.F.R 0O 57.11002.6

The Secretary recogni zes that MSHA policy relating to
"el evat ed wal kways" needs (to be) clarified and
therefore decided that this citation should be vacated
on that basis. This is simlar to the "feasibility"
question in the Cinmax Ml ybdenum Conpany, 2 FMSHRC
2748 (Cctober 1980) at 2753.
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And, there is no "substantial I|ikelihood
of recurrence of the claimed enforcement harm or the
i mm nence of repeated injury' to the Contestant,
Homest ake M ni ng Conpany (Honestake). M d-Conti nent
Resources, Inc., 12 FMSHRC at 956. As indicated in
MSHA' s action to vacate, enforcenent of nmandatory
safety standard 30 C.F. R [ 57.11002 will continue
after MSHA policy is established concerning the
standard' s application. No undue prejudice or harmwl|
occur to Honestake because of this action to vacate.

The Secretary's recognition of the need for clarifying its
policy as to application of the standard and the fact that no
subsequent enforcenent of the standard as to the m ne area
described in Citation No. 3632346 has been initiated are found to
be "adequate reasons" for the vacation of the Citation

Since the enforcement agency is re-evaluating its position
wth respect to enforcenment of the standard and applying it to
Contestant's aqueducts, it is first concluded that this issue is
not ripe for adjudication. Contestant contends: "declaratory
relief is appropriate because 30 C.F. R 0O 57.11002 is
unconstitutionally vague and, in this case, did not give fair
notice that it was applicable. In short, Honmestake faces a
continuing legal dilemma in being forced to act at its peril in
light of MSHA's inconsistent interpretation of this provision."
Both these contentions are directly addressed by MSHA' s admitted
recogni tion of "various opinions" existing anong its staff,

i ntended re-evaluation and clarification of its policy in
enforcing the standard, and vacation of the citation issued to
the m ne operator involving application of the standard. | find
no basis established by Contestant that the standard is
unconstitutionally vague on its face. The "vagueness" contention
woul d have rai sed both questions of fact and |aw insofar as its
application to the nmne area specified in the citation is
concerned--had not the citation been vacated and MSHA wi t hdr awn
its prosecution thereof. In view of MSHA's actions, however,
concl ude the general question of vagueness of the standard al so
is now nmoot in this proceeding.
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To paraphrase the United States Court of Appeals, Tenth Circuit
in Cimx MIlybdenum Co. v. Secretary of Labor, 703 F.2d 447, 451
(1985), the governnment's vacation of the citation elimnated the
prospect that Homestake would be held liable for the charged
vi ol ati on and rendered noot the specific issues that this
adm nistrative proceeding was intended to adjudicate, including
unconstitutional vagueness. As a result, this case "has lost its
character as a present, |ive controversy." The prospect of future
citations for the sane condition or practice is purely
conjectural at this time. See Beaver Creek Coal Company, 11
FMSHRC 2428 (Decenber 1989). Again, as the Court also noted in
Climx, supra, there is no indication in the record that MSHA has
made a practice of citing Honestake or other conpanies for safety
viol ations, only to subsequently vacate the citations. Mre
specifically, there is no indication of bad faith on the
enforcenent agency's part in this proceeding in withdrawing its
prosecution. Finally, it is noted that Contestant Honmestake has
obtai ned the remedy originally sought in its Notice of Contest,
ext ensi on of abatement tine, and finally, vacation of the
Citation itself.(Footnote 7) Accordingly, Contestant'm notion
for declaratory relief is found to lack merit.

Contestant al so seeks set-off of its litigation expenses
"against future penalties." Application of the set-off principle
in general could have del eteri ous consequences to nine safety
enforcenent since it would dimnish - if not vitiate - the
deterrent effect of the Act's nobst prominent deterrent, civi
fines. Contestant has achieved its original objectives in this
proceeding. To in effect insulate it fromfuture mne safety
penal ty inposition would underm ne the enforcement system
envi saged by Congress. This renmedy, being discretionary, and the
stated rationale for rejecting it being "acceptable," (Footnote 8)
Contestant's petition therefor is also found to lack nerit.
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ORDER

1. Contestant Homestake's nmotion for declaratory relief and
prayer for set-off of litigation expenses are DEN ED.

2. Citation No. 3632346 i s VACATED.

3. Respondent MSHA's notion to withdraw its answer pursuant
to Rule 11 is GRANTED, and this proceeding is DI SM SSED W TH
PREJUDI CE to Respondent MSHA to renew its prosecution of Citation
No. 3632346.

M chael A. Lasher, Jr.
Adm ni strative Law Judge

Foot notes start here: -

1. Section 57.11002 provides:

Handrail s and toeboards.

Crossovers, elevated wal kways, elevated ranps, and
stai rways shall be of substantial construction, provided with
handrails, and mai ntained in good condition. Were necessary,
t oeboards shall be provided.

2. This notion again nmakes various unilateral assertions of
fact which would be in litigation should the nmatter proceed to
hearing on the substantive nmerits of the issues raised by the
violation charged in the Citation. Contestant's prior notion to
di smi ss and/or for summary deci sion was denied by ny O der dated
May 23, 1991, and to the extent that such issues are raised again
inits present notion for Declaratory Relief, such notion is
deni ed.

3. It alleges: "None of the el evated wal kways, | ocated
around RBC s (rotating biological concentrators), at the water
treatment plant were provided with handrails to prevent enployees
fromfalling to surfaces bel ow. Wl kway neasurenents varied from
five feet to seven feet wide and the height varied from 20 inches
to 43 inches."

4. In its "Response in Opposition to Contestant's Mbtion
"MSHA points out that "No undue abatenent expense has occurred
here since the abatenent tinme has been extended for this
citation."

5. The ultimate determnation to be made is whet her
"adequat e reasons” do exist, and/or whether Contestant is
entitled to declaratory relief.

6. The Secretary concedes the essence of the information
contained in Contestant's "Suppl ement to Menorandum of Points and
Aut horities" which was received by the undersigned on June 4,
1991, and considered in the fornulation of this decision

7. Vacation of the Citation negates the possibility that the



violation charged will becone part of Contestant's history of
previ ous viol ations.

8. Cimax Ml ybdenum Co. v. Secretary, 703 F.2d 447 at 453.

See also Cimx Mlybdenumv. Secretary, 2 FMSHRC 2748 at p.
2753.



